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NTSB Order No. EA-4814

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 13th day of January, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14309RM
V.

Rl CHARD LEE MERRELL,

Respondent .

N N N N N N N N N N N N N N

ORDER

On Septenber 21, 1999, the Court, on an appeal by the
Adnmi ni strator, reversed an opinion and order of the Board*
di sm ssing allegations that respondent had carel essly operated
contrary to an Air Traffic Control instruction by m stakenly
accepting a clearance issued to another aircraft.? The Court
concluded that the Board had failed to defer to the FAA s
reasonable interpretation of its own regul ations and remanded the
case for further proceedings consistent with that concl usion.

INTSB Order No. EA-4530 (served March 12, 1997),
reconsi deration deni ed, NTSB Order No. EA-4670 (served June 11
1998). The | aw judge had uphel d charges that respondent had
viol ated sections 91.123(b) and (e) and 91.13(a) of the Federal
Avi ation Regul ations, “FAR,” 14 C.F. R Part 91.
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At the hearing before the |aw judge, it was evident that
respondent’s attenpt to acknow edge recei pt of the cl earance not
meant for his aircraft had been thwarted by the essentially
si mul t aneous broadcast of the aircraft to which it had been
directed. OQur decision to dismss the conplaint held that a
regul atory violation for not conplying wwth a clearance may be
excused in certain situations if the nonconpliance resulted from
a non-putative cause, such as an “error of perception,” rather
than a failure of attention or sone other carel ess or
unpr of essi onal behavior, and all prudent procedures that would
expose the inadvertent m stake had been undert aken.

Under the Adm nistrator’s interpretation of the rel evant
regul ati ons, however, an error of perception does not constitute
a reasonabl e explanation for a deviation froma clearly
transmtted clearance or instruction. Rather, inattentiveness or
carel essness is presuned fromthe occurrence of a deviation
unl ess, as we understand it, the m sperception or m stake
concerning the clearance was attributable to sone factor for
whi ch the airman was not responsi ble, such as an equi pnent
failure. The Court’s decision dictates that this approach should
have been followed in this proceedi ng.

| nasmuch as the respondent in response to the
Adm ni strator’s conplaint offered no reason which would serve to
excuse his mshearing of the instruction he incorrectly treated
as having been directed to his aircraft, it does not appear that
any further proceedings before the |aw judge or the Board are
necessary or warranted. It is therefore our tentative judgnent
that the Board' s order granting the respondent’s appeal fromthe
| aw judge’s decision, as well as our order denying the
Adm nistrator’s petition for reconsideration, should be vacated,
and that the | aw judge’s decision sustaining the Adm nistrator’s
conpl aint should be affirnmed. That judgment will becone final
wi thout further Board order if neither party, within 30 days
after service of this order, files comments seeking additional
proceedi ngs on the renmand.

ACCORDI NAY, IT IS ORDERED THAT:
1. Board Orders EA-4530 and EA-4670 are vacated; and
2. The May 29, 1996 initial decision of the law judge is

af firned.

HALL, Chairnman, FRANCI S, Vi ce Chairman, HAMVERSCHM DT and BLACK,
Menbers of the Board, concurred in the above order. GOG.I A,
Menber, did not concur. Vice Chairman FRANCI S submtted the
foll ow ng statenent:
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| reluctantly concur with the decision to
vacate our prior decisions in this case, and
do so because | understand we are bound by
the appellate court’s decision directing us
to take action consistent with the court’s
opi nion. However, | amconcerned that this
course of action will reduce communi cation
between pilots and controllers and ultimtely
wll dimnish the | evel of aviation safety.



